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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

JUDI FITZGERALD,
COMPLAINT
Plaintiff,
Civil Action No.
V.

MONSANTO COMPANY,
JURY TRIAL DEMANDED
Defendant.

Plaintiff Judi Fitzgerald alleges amst Monsanto Company as follows:

INTRODUCTION

1. In 1970, Defendant Monsanto Company, Inc. discovered the herbicidal properties
of glyphosate and began marketing it irogucts in 1974 under the brand name Roufidup
Rounduf§ is a non-selective herbicide used to kill weeds that commonly compete with the
growing of crops. By 2001, glypbate had become the most-usetive ingredienin American
agriculture with 85-90 millions of pounds usadnually. That number grew to 185 million
pounds by 2007. As of 2013, glyphosate was the wosldhost widely used herbicide.

2. Monsanto is a multinational agriculturblotechnology corporation based in St.
Louis, Missouri. It is the witd's leading producer of glyphosatés of 2009, Monsanto was the
world’s leading producer of seeds, acdinm for 27% of the world seed marketThe majority

of these seeds are of the Roundup RBdsand. The stated advantage of Roundup Ready

! Grube et al, on behalf of EPA, Pesticides Industry Sales and Usage, 2006-2007 MarkétE stima
(2011) available atttp://www.epa.gov/pesticides/pestsal@p@stsales/market tenates2007.pdf .

2 ETC Group, Who Will Control the Green Economy?, 22, (2011) available at
http://www.etcgroup.org/file/publication/pdf_file/ETC_wctge_4web_[Bc2011.pdf .
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crops is that they sutamtially improve a farnmés ability to cntrol weeds, since glyphosate can
be sprayed in the fields during the growing season withaumihg their crops. In 2010, an
estimated 70% of corn and cottoand 90% of soybean, fielda the United States were
Roundup Read/®

3. Monsanto’s glyphosate products are resgistl in 130 countries and approved for
use on over 100 different cropsThey are ubiquitous in thenvironment. Numerous studies
confirm that glyphosate is found nvers, streams, and groundwateragricultural areas where
Rounduf is used. It has been found in fo8dn the urine of agricultural worker§ and even in
the urine of urban dwellers who aret in direct coract with glyphosaté.

4, On March 20, 2015, the International Agerioy Research on Cancer (“IARC"),
an agency of the World Hila Organization (“WHQO?”), issed an evaluation of several
herbicides, including glyphosate. That evaluation was based, in part, on studies of exposures to
glyphosate in several countries around the waaldh it traces the health implications from

exposure to glyphosate since 2001.

3 William Neuman and Andrew Pollack, Farmers Cope With Roundup-Resistant Weeds, N.Y. Times, May
3, 2010, available dtttp://www.nytimes.com/2010/05/04/business/energy-environment/04weed.html?pagewan.

“ Backgrounder -History of Monsanto’s Glyphosatebigdes, Monsanto, (Sept. 2, 2015), available at
http://www.monsanto.com/products/documents/glyplt@®ackground-materials/back_history.pdf.

®See USGS, USGS Technical Announcement: Widely Used Herbicide Commonly Found in Rain and
Streams in the Mississippi River Basin, 2011, availabletat/www.usgs.gov/newsroom/article.asp?ID=2%8e
alsa U.S. EPA,_Technical Factsheet on: Glyphosate,
http://www.epa.gov/safewater/pdfs/faloeets/soc/tech/glyphosa.pdf.

® Bohn, et al., Compositional differences in soybeans on the market: Glyphosate accumulates in Roundup
Ready GM soybeans, 153 Food Chemistry, 207, (2013), available at
http://www.sciencedirect.com/science/article/pii/S0308814613019201

" Acquavella, et al., Glyphosate Biomonitoring formars and Their Families: Results from the Farm
Family Exposure Study, 112(3) Environmental Health Perspectives, 321, (2004), available at
http://mww.ncbi.nlm.nih.gov/pmc/articles/PMC1241861/

8 Guyton, et al. Carcinogenicity of tetrachlorvinphos, parathion, malathion, dieairbglyphosate, 112
IARC Monographs , 76, section 5.4 (2015), availableti@t//dx.doi.org/10.1016/S1470-2045(15)70134-8.

° Brandli D, Reinacher S, Herbicides found in Humainglr1 Ithaka Journal, 270 (2012), available at
http://www.ithaka-journal.net/druckvgipnen/e052012-herbicides-urine.pdf.
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5. On July 29, 2015, IARC issued the forrmdnograph relating to glyphosate. In
that monograph, the IARC Working Group provigethorough review of the numerous studies
and data relating to glyphosate exposure in humans.

6. The IARC Working Group classified glyphate as a Group 2A herbicide, which
means that it is probably carcinogenic to husaafihe IARC Working Group concluded that the
cancers most associated with glyphosatposure are non-Hodgkin lymphoma and other
haematopoietic cancers, including lymphocygimphoma/chronic lymphocytic leukemia, B-cell
lymphoma, and multiple myelont8.

7. The IARC evaluation is significant. It confas what has been believed for years:
that glyphosate is toxic to humans.

8. Nevertheless, Monsanto, since it began selling Rodhdups represented it as
safe to humans and the environment. Indeediddioto has repeatedlyoptaimed and continues
to proclaim to the world, and particularly ténited States consumers, that glyphosate-based
herbicides, including Roundfip create no unreasonable risks to human health or to the

environment.

JURISDICTION AND VENUE

9. Federal diversity jurisdiction in thi€ourt is proper under 28 U.S.C. § 1332
because Plaintiff Judi Fitzgerald is a citizenaolifferent state from the Defendant Monsanto
Company’s states of citizeriph and the aggregate amount controverg exceeds $75,000,
exclusive of interest and costs.

10.  This Court has personglrisdiction over Monsanto under the New York Long-

Arm Statute, N.Y. C.P.L.R§ 302, because Monsanto knows or should have known that its

19 seeGuyton et al Carcinogenicity of tetrachlorvinphos, parathion, malathion, diazinon and glyphosate,
supra.
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RoundufS products are sold throughotite State of New York,ral, more specifically, caused
Rounduf to be sold to Judi Fitzgerald&smployer in the State of New York.

11. In addition, Monsanto maintains suffictecontacts with the State of New York
such that this Court’s exercise of personakgiction over it does not offend traditional notions
of fair play and gbstantial justice.

12.  Venue is proper within this Districinder 28 U.S.C. 8§ 1391 because a substantial
part of the events and omissiagiging rise to the claims asserted in this Complaint occurred in
this District. Further, Monsantas a corporate entity, is deemeddside in any judicial district
in which it is subject tgersonal jurisdiction.

THE PARTIES

PLAINTIFF
13.  Plaintiff Judi Fitzgerald resides in &taon, Virginia. Plaintiff was exposed to
Rounduf in St. James, New York, from in and around 1994 to and including 1998.
DEFENDANT
14. Defendant Monsanto Company (“Monsanto”) is a Delaware corporation with its
headquarters and principal place ofibass in St. Louis, Missouri.
15. At all times relevant to this complaintjonsanto was the entity that discovered
the herbicidal properties of glyphate and the manufacturer of Roun8up
FACTS
16. Glyphosate is a broad-spectrum, non-seledtigrbicide used in a wide variety of
herbicidal products around the world.
17. Plants treated with glyphosate transloctite systemic herbicide to their roots,

shoot regions and fruit, where ittémferes with the plais ability to form aromatic amino acids
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necessary for protein synthesisreated plants generally die withtwo to three days. Because
plants absorb glyphosate, it canihet completely removed by wast or peeling produce or by
milling, baking, or brewing grains.

18.  For nearly 40 years, farms ass the world have used Roun8upithout
knowing of the dangers its use poses. That is because when Monsanto first introduced
Roundupf, it touted glyphosate as echnological breakthrough: it el kill aimost every weed
without causing harm either to pdemr to the environment. Q@bourse, historjnas shown that
not to be true. Accordg to the WHO, the main chemical ingredient of Rouffdup
glyphosate—is a probable cause of cancer. Tmosst at risk are farm workers and other
individuals with workplace exposure to Rounflupuch as workers in garden centers, nurseries,
and landscapers. Agricultural workers are vistiof corporate greed. Monsanto assured the
public that Roundupwas harmless. In order to provéstiVlonsanto championed falsified data
and attacked legitimate studies that reveakedaingers. Monsanto led a prolonged campaign of
misinformation to convince gowement agencies, farmers and the general population that

Rounduf§ was safe.

The Discovery of Glyphosat@nd Development of Round{p
19. The herbicidal propertiesf glyphosate were disgered in 1970 by Monsanto
chemist John Franz. The first glyphosate-bdsexdbicide was introduced to the market in the

mid-1970s under the brand name Rourfdtip From the outset, Monsanto marketed Roufidup

1 Backgrounder -History of Monsanto’s Glyplades Herbicide, Monsanto, (Sept. 2, 2015),
http://www.monsanto.com/products/documents/ghgate-background-materials/back_history.pdf.
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as a “safe” general-purpose herbicide for wideagrcommercial and consumer use. It still

markets Roundupas safe today?

Registration of Herbicides under Federal Law

20. The manufacture, formulation and distition of herbicides, such as Rounfiup
are regulated under the Federal Insecticide, Figgiand Rodenticide Act (“FIFRA” or “Act”),

7 U.S.C. § 136t seq. FIFRA requires that alpesticides be registered with the Environmental
Protection Agency (“EPA” or “Agency”) prior tdheir distribution, saleor use, except as
described by the Act. 7 U.S.C. § 136a(a)

21. Because pesticides are toxic to plar@simals, and humans, at least to some
degree, the EPA requires as paErthe registration process, amaoitper things, a variety of tests
to evaluate the potential for exposure to pekti, toxicity to peo@ and other potential non-
target organisms, and other adverse effects on the environment. Registration by the EPA,
however, is not an assurancefioding of safety. The determation the Agency must make in
registering or re-registering a product is not that product is “safe,” butather that use of the
product in accordance with its label directions “will not generally cause unreasonable adverse
effects on the environment.” 7 U.S.C. § 136a(c)(5)(D).

22. FIFRA defines “unreasonable adverse effects on the environment” to mean “any
unreasonable risk to man or the environment, taking into account the economic, social, and
environmental costs and benefits of the usanyf pesticide.” 7 U.S.C. § 136(bb). FIFRA thus
requires EPA to make a risk/benefit analysisdetermining whether a registration should be

granted or allowed to continue to be sold in commerce.

12 \What is Glyphosate?, Monsanto, (Sept. 2, 2015),
http://www.monsanto.com/sitecollectiondocuments/glyphosate-safety-health.pdf.
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23. The EPA and New York State registered Rouffdégr distribution, sale, and
manufacture in the United &@es and New York State.

24.  FIFRA generally requires that the reggstt, Monsanto irthe case of Roundfp
conducts the health and safety testing otipele products. The EPAas protocols governing
the conduct of tests required fogigtration and the labai@y practices that must be followed in
conducting these tests. The data produced byedbistrant must be submitted to the EPA for
review and evaluation. The goverant is not required, nor is @ble, however, to perform the
product tests that are requirefithe manufacturer.

25. The evaluation of each pesticide prodddtributed, sold, or manufactured is
completed at the time the productingially registered. The dataecessary for registration of a
pesticide has changed over time. The EPA i8 mothe process of re-evaluating all pesticide
products through a Congressionally-mandated process called “re-registration.” 7 U.S.C. 8§ 136a-
1. In order to reevaluate these pesticidies, EPA is demanding th@ompletion of additional
tests and the submission of datatfee EPA’s review and evaluation.

26. In the case of glyphosatand therefore Roundtipthe EPA had planned on
releasing its preliminary risk assessment —inti@fato the reregistration process—no later than
July 2015. The EPA completed its reviewghyphosate in early 2015, but it delayed releasing

the risk assessment pending further revieligint of the WHQO's health-related findings.

Scientific Fraud Underlying the Markéng and Sale of Glyphosate/Roundup
27. Based on early studies that glyphosate @¢mause cancer in laboratory animals,
the EPA originally classified glyphosate @sssibly carcinogenic to humagSroup C) in 1985.
After pressure from Monsanto, including comgrastudies it provided to the EPA, the EPA

changed its classification &vidence of non-cancogenicity in humangroup E) in 1991. In so
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classifying glyphosate, howevethe EPA made clear that thiesignation did not mean the
chemical does not causancer: “It shouldbe emphasized, however, tlisignation of an agent
in Group E is based on the available evidence at the time of evaluation and should not be
interpreted as a definitive conclusion thie agent will not be a carcinogen under any
circumstances™®

28. On two occasions, the EPA found that kaeoratories hired by Monsanto to test
the toxicity of its Roundupproducts for registration purposes committed fraud.

29. In the first instance, Monsanto, seeking initial registration of Roundiby
EPA, hired IndustrialBio-Test Laboratories(“IBT”) to perform and evaluate pesticide
toxicology studies relating to Rounduff IBT performed about 30 tests on glyphosate and
glyphosate-containing products, inding nine of the 15 residueusiies needed to register
Roundu.

30. In 1976, the United States Food and DAdpministration (“FDA”) performed an
inspection of IBT that revealatiscrepancies betwed¢he raw data and thienal report relating
to the toxicological impacts of glyphosate. TBRA subsequently audited IBT; it too found the
toxicology studies conducted for the Rounfugerbicide to be invali® An EPA reviewer

stated, after finding “routine falsification of datat IBT, that it wa “hard to believe the

13 U.S. Environmental Protection Agency, Memorandum, Subject: SECOND Peer Review of Glyphosate,
1, (1991), available dtttp://www.epa.gov/pesticides/chem_seé&ldared_reviews/csr_PC-103601_30-Oct-
91 _265.pdf.

14 Backgrounder. Testing Fraud: IBT and Craven katwies, Monsanto, (Sept. 2, 2015), available at
http://www.monsanto.com/products/documents/glyplt@$ackground-materidilst_craven_bkg.pdf.

15U.S. EPA, Summary of the IBT Review Prograrfic@ of Pesticide Program§1983), available at
http://nepis.epa.gov/Exe/ZyNET.exe/91014ULV.TXT?ZyActionD=ZyDocument&Client=EPA&Index=1981+Thru
+1985&Docs=&Query=&Time=&EndTime=&SearchMetheti& TocRestrict=n&Toc=&TocEntry=&QField=&QF
ieldYear=&QFieldMonth=&QFieldDay&IntQFieldOp=0&ExtQFieldOp=0&mIQuery=&File=D%3A%5Czyfiles
%5CIndex%20Data%5C81thru85%5CTxt%5C00000022%5C91014ULV.txt&User=ANONYMOUS&Password=an
onymous&SortMethod=h%7C-
&MaximumDocuments=1&FuzzyDegree=0&ImageQuality=r75g8/r7598/x150y150916/i425&Display=p%7Cf&De
fSeekPage=x&SearchBack=2ZyActionL&Back=ZyAdat®&BackDesc=Results%20page&MaximumPages=1&ZyE
ntry=1&SeekPage=x&ZyPURL.
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scientific integrity of the studies when theyidséhey took specimens of the uterus from male
rabbits.®

31. Three top executives of IBT wecenvicted of fraud in 1983.

32. In the second incident of data falsifiilcan, Monsanto hired Craven Laboratories
in 1991 to perform pesticide and hieitle studies, including for Round®ip In that same year,
the owner of Craven Laboratoriaad three of its employees wenglicted, and later convicted,
of fraudulent laboratory prtices in the testing giesticides and herbicidés.

33. Despite the falsity of the $&s that underlie its registran, within a few years of

its launch, Monsanto was marketing Rountlirpp115 countries.

The Importance of Roundupto Monsanto’s Market Dominance Profits

34. The success of Roundlipvas key to Monsanto’s continued reputation and
dominance in the marketplace. Lalg due to the success of Rounflugales, Monsanto’s
agriculture division was out-performing its chieais division’s operating income, and that gap
increased yearly. But with its patent for digsate expiring in the UnideStates in the year
2000, Monsanto needed a strategy to maintain its Rodnehapket dominance and to ward off
impending competition.

35. In response, Monsanto began the develamnand sale of getieally engineered
Roundup Ready seeds in 1996. Since Roundup Réadyops are resistant to glyphosate;
farmers can spray RoundUpnto their fields during the growing season without harming the

crop. This allowed Monsanto to expand its market for Rouhdeyen further; by 2000,

16 Robin, Marie-Monique. The World According to Monsanto: Pollution, Corruptihtiae Control of the
World’s Food Supply (2011Kiting U.S. EPA._Data validation. Memo from K. Locke, Toxicology Branch, to R.
Taylor, Registration Branch. Washington, D.C. (August 9, 1978).

" Backgrounder. Testing Fraud: IBT and Craven Laboratories, Monsaiia,
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Monsanto’s biotechnology seeds were planmdedmore than 80 million acres worldwide and
nearly 70% of American soybeangre planted from Roundup Re&dgeeds. It also secured
Monsanto’s dominant sie of the glyphosate/Roundumarket through a marketing strategy
that coupled proprietary Roundup Ref8dgeds with continued sales of its Rourftiherbicide.

36. Through a three-pronged strategy of @ased production, decreased prices, and
by coupling with Roundup Reallyseeds, Round{pbecame Monsanto’s most profitable
product. In 2000, Roundfipaccounted for almost $2.8 hili in sales, outselling other
herbicides by a margin of five to one, and actting for close to half of Monsanto’s reverie.

Today, glyphosate remains one of the warlargest herbicides by sales volume.

Monsanto has known for decades thafitisely advertises the safety of Roundup
37. In 1996, the New York Attorney Genér@NYAG”) filed a lawsuit against
Monsanto based on its false anileading advertising of Roundproducts. Spéfically, the
lawsuit challenged Monsanto’s general reprgations that its spray-on glyphosate-based
herbicides, including Roundtipwere ‘safer than table salt” and 'practically non-toxic" to
mammals, birds, and fish. Among thepmesentations the NYAG found deceptive and
misleading about the human and environmental safety of Rotimdephe following:
a) Remember that environmalty friendly Roundup herbicide
is biodegradable. It won't build up in the soil so you can use
Roundup with confidence alongcustomers' driveways,
sidewalks and fences ...
b) And remember that Roundup is biodegradable and won't
build up in the soil. That will give you the environmental

confidence you need to use Roundup everywhere you've got a
weed, brush, edging or trimming problem.

18 David Barboza, The Power of Roundup; A WeélEKIs A Block for Monsanto to Build On, N.Y.
Times, Aug. 2, 2001, available fatp://www.nytimes.com/2001/08/02/business/the-power-of-roundup-a-weed-
killer-is-a-block-for-monsanto-to-build-on.html.
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¢) Roundup biodegrades into naily occurring elements.

d) Remember that versatileoBhdup herbicide stays where you
put it. That means there's no washing or leaching to harm
customers' shrubs orhar desirable vegetation.

e) This non-residual herbicide willbt wash or leach in the soil.
It ... stays where you apply it.

f) You can apply Accord with “ confidence because it will stay
where you put it” it bonds tightlyo soil particles, preventing
leaching. Then, soon after applion, soil microorganisms
biodegrade Accord intnatural products.

g) Glyphosate is less toxic tats than table salt following
acute oral ingestion.

h) Glyphosate's safety margirs much greater than
required. It has over a 1,000-fadadfety margin in food and
over a 700-fold safety margfor workers who manufacture
it or use it.

i) You can feel good about ing herbicides by Monsanto.
They carry a toxicity category rating of ‘practically non-
toxic' as it pertains to mammals, birds and fish.

J) “Roundup can be used where kids and pets will play and
breaks down into natural material.” This ad depicts a person
with his head in the ground and a pet dog standing in an
area which has been treated with Roundup.

38. On November 19, 1996, Monsanto enteir@d an Assurance of Discontinuance
with NYAG, in which Monsanto agreed, among other things, “to cease and desist from
publishing or broadcasting any advertisements New York] that represent, directly or by
implication” that:

a) its glyphosate-containing gtecide products or any
component thereof are safe, non-toxic, harmless or free from risk.

¥1n the Matter of Monsanto Compar®ffice of the Attorney Genefaf the State of New York,
Assurance of Discontinuance Pursuant to Executive Law 8§ 63(15) (Nov. 1996).
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39.

b) its glyphosate-containing pge&sde products olany component
thereof manufactured, formulated, distributed or sold by Monsanto
are biodegradable

* * *

c) its glyphosate-containing pe&stle products or any component
thereof stay where they are applied under all circumstances and
will not move through the environment by any means.

* * *

d) its glyphosate-containing pe&sde products oany component
thereof are "good" for the envimment or are "known for their
environmental characteristics."

* * *

e) glyphosate-contaimg pesticide product®r any component
thereof are safer or less toxthan common consumer products
other than herbicides;

f) its glyphosate-containing prodiscor any component thereof
might be classified d%practicallynon-toxic.

Monsanto did not alter itsdaertising in the same mammi@ any state other than

New York, and on information and I still has not done so today.

40.

In 2009, France’s highest court ruled thMansanto had not told the truth about

the safety of Rounddp The French court affirmed an kar judgement that Monsanto had

falsely advertised its herbicide Roun@wgs “biodegradable” and that it “left the soil cledf.”

20 Monsanto Guilty in ‘false ad’ row. BBC, Oct. 15, 2009, available at

http://news.bbc.co.uk/2/hi/europe/8308903.stm.
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Classifications and Assessments of Glyphosate

41. The IARC process for the classificati of glyphosate followed the stringent
procedures for the evaluation of a chemimgént. Over time, the IARC Monograph program
has reviewed 980 agents. Of those reviewed, it has determined 116 agents to be Group 1
(Known Human Carcinogens); 73 agents toGreup 2A (Probable Human Carcinogens); 287
agents to be Group 2B (Possible Humarrc®agens); 503 agents to be Group 3 (Not
Classified); and one agent to Beobably Not Carcinogenic.

42.  The established procedure for IARC Monagin evaluations is described in the
IARC Programme’s Preambl&. Evaluations are performed byneds of international experts,
selected on the basis of their expertise and thenabs# actual or appareconflicts of interest.

43.  One year before the Monograph meeting, tireeting is announced and there is a
call both for data and for experts. Eighbmths before the Monograph meeting, the Working
Group membership is selecteaadathe sections of é@Monograph are developed by the Working
Group members. One month prior to the Monpgreneeting, the call for data is closed and the
various draft sections are dibuted among Working Group membdor review and comment.
Finally, at the Monograph meeting, the WorkiGyoup finalizes reviewof all literature,
evaluates the evidence in each category, and ctesplee overall evaluation. Within two weeks
after the Monograph meeting, the summary of the Working Group findings are published in
Lancet Oncology, and within a ge after the meeting, the findMonograph is finalized and
published.

44. In assessing an agent, the IAR®Working Group reviews the following

information: (a) human, experimental, and medtandata; (b) all pertinent epidemiological

ZLWorld Health Organization, IARC Monographs on the Evaluation of CarcinogenictRiksksnans:
Preamble, (2006), availablel#tp://monographs.iarc.frfENG/Preata/CurrentPreamble.pdf.

Page 13 of 41



Case 2:15-cv-05494 Document 1 Filed 09/22/15 Page 14 of 41 PagelD #: 14

studies and cancer bioassays; and (c) representatechanistic data. The studies must be
publicly available and have sufficient detail fimeaningful review, and reviewers cannot be
associated with the underlying study.

45. In March 2015, IARC reassessed glypdtes The summary published e
Lancet Oncologyreported that glyphosate is a GroRA agent and probably carcinogenic in
humans.

46. On July 29, 2015, IARC issued its Monograph for glyphosate, Monograph 112.
For Volume 112, the volume that assessed glygleos Working Group of 17 experts from 11
countries met at IARC from March 3-10, 2015 dssess the carcinogeity of certain
herbicides, including glyphosate. The March timgeculminated nearly a one-year review and
preparation by the IARC Secretariat and the WaykGroup, including a comprehensive review
of the latest available scientific evidencéccording to publishegrocedures, the Working
Group considered “reports that have been phétisor accepted for publication in the openly
available scientific literature” as well asdih from governmental reports that are publicly
available”.

47. The studies considered the followingpesure groups: occupational exposure of
farmers and tree nursery workers in the Unitdtes, forestry workers in Canada and Finland
and municipal weed-control workers in theitdd Kingdom; and paraesupational exposure in
farming families.

48. Glyphosate was identified as the secomast used household herbicide in the
United States for weed control between 2001 20@7 and the most heavily used herbicide in

the world in 2012.
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49. Exposure pathways are identified as (@specially during spraying), water, and
food. Community exposure to glyphosate is wideagrand found in soil, raisurface water, and
groundwater, as well as in food.

50. The assessment of the IARC Working Group identified several case control
studies of occupational exposure in the Uniteate€st Canada, and Sweden. These studies show
a human health concern from agricultunadi ather work-relatedxposure to glyphosate.

51. The IARC Working Group found an creased risk between exposure to
glyphosate and non-Hodgkin lymphoma (“NHL"nd several subtypes of NHL, and the
increased risk persisted aftefjustment for other pesticides.

52. The IARC Working Group alsoofind that glyphosate caused DNA and
chromosomal damage in human cells. One stndyommunity residents reported increases in
blood markers of chromosomal damage (womcrclei) after glyphosate formulations were
sprayed

53. In male CD-1 mice, glyphosainduced a positive trend the incidence of a rare
tumor, renal tubule carooma. A secondtudy reported a pitwe trend for haemangiosarcoma in
male mice. Glyphosate increased pancreatit-éelé adenoma in male teain two studies. A
glyphosate formulation promote#tin tumors iran initiation-promotion study in mice.

54. The IARC Working Group also noted thglyphosate has been detected in the
urine of agricultural workers, indicating albpgbon. Soil microbes degrade glyphosate to
aminomethylphosphoric acid (AMPA). BlooAMPA detection after exposure suggests

intestinal microbial metabolism in humans.
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55. The IARC Working Group further ouind that glyphosate and glyphosate
formulations induced DNA and chromosomal damage in mammals, and in human and animal
cells in utero.

56. The IARC Working Group also noted geaxic, hormonal, and enzymatic effects
in mammals exposed to glyphos&te. Essentially, glyphosaténhibits the biosynthesis of
aromatic amino acids, which leads to severdainaic disturbances, atuding the inhibition of
protein and secondary product biosynib@sd general metabolic disruption.

57. The IARC Working Group also reviewed Agricultural Health Study, consisting
of a prospective cohort of 57,311 licensed pesticide applicators in lowdoatidCarolina. While
this study differed from others in that it waséd on a self-administered questionnaire, the results
support an association between glyphosate expa@sud Multiple Myeloma, Hairy Cell Leukemia

(HCL), and Chronic Lymphocytic Leukemial(C), in addition to several other cancers.

Other Earlier Findings About Glyphosate’s Dangers to Human Health
58. The EPA has a technical fact sheetpag of its DrinkingWater and Health,
National Primary Drinking Water Regulatiorpublication, relating to glyphosate. This
technical fact sheet predates the IARC Ma20, 2015, evaluation. THact sheet describes

the release patterns fglyphosate as follows:

Release Patterns

Glyphosate is released to the enmireent in its use as a herbicide

for controlling woody and herbaceous weeds on forestry, right-of-
way, cropped and non-cropped sites. These sites may be around
water and in wetlands.

= Guyton et al Carcinogenicity of tetrachlorvinphos, parathion, malathion, diazinon and glyphosate,
Supraat 77.
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It may also be released to teevironment duringts manufacture,
formulation, transport, storagelisposal and cleanup, and from
spills. Since glyphosate is not asted chemical in the Toxics
Release Inventory, data on eakes during its manufacture and
handling are not available.

Occupational workers and home gardeners may be exposed to
glyphosate by inhalation and rdeal contact during spraying,
mixing, and cleanup. They may also be exposed by touching soil
and plants to which glyphosate was applied. Occupational
exposure may also occur during glyphosate's manufacture,
transport storage, and dispo$al.

59. In 1995, the Northwest Coalition for Alteringes to Pesticides reported that in
California, the state with the most comprehemsprogram for repomig of pesticide-caused
illness, glyphosate was the third most commonly-reported cause of pesticide illness among
agricultural workerg?

Recent Worldwide Bans on Round@iGlyphosate

60. Several countries around the world hawstituted bans on the sale of Roun8up
and other glyphosate-containing herbicideshboefore and since IARC first announced its
assessment for glyphosate in March 2015, and more countries undoubtedly will follow suit as the
dangers of the use of Roundupecome more widely knowrThe Netherlands issued a ban on
all glyphosate-based herbicides in April 2014, including Roufidwpich takes effect by the
end of 2015. In issuing the ban, the Dutchli&aent member who introduced the successful

legislation stated: “Agriculturgbesticides in usemendly packaging areold in abundance to

private persons. In garden centers, Roufidisp promoted as harmless, but unsuspecting

2 U.S. EPA, _Technical E#sheet on: Glyphosatsypra

24 Cox, Caroline, Glyphosate, Part 2: Human Exposure and Ecological Effect3,Pdsticide Reform
(1995). Peas, W.S., et al. Preventing pesticide-relatedslineCalifornia agricultureStrategies and priorities.
Environmental Health Policy Program Report. Berkeley, CA: Univ. of Calif. School of Public Health. Calif. Policy
Seminar (1993).
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customers have no idea what the risks of this prtoaiec Children, in particular, are sensitive to
toxic substances and should therefore not be exposed-o it.”

61. The Brazilian Public Prosecutor in thieederal District requested that the
Brazilian Justice Departmestispend the use of glyphoséte.

62. France banned the private sale of Roufidapd glyphosate following the IARC
assessment for Glyphoséfe.

63. Bermuda banned both the private and caruial sale of glyphosates, including
RounduS. The Bermuda government explained fitan as follows: “Following a recent
scientific study carried out by leading cancer ageyy the importation ofveed spray ‘Roundup’
has been suspended.”

64. The Sri Lankan government bannee tprivate and commercial use of
glyphosates, particularly out of concern tidyphosate has been linked to fatal kidney

disease in agricultural workef3.

% Holland’s Parliament Bans Glyphosate Herbicjdése Real Agenda, 14 April 2014, available at
http://real-agenda.com/hollands-parliament-bans-glyphosate-herbicides/.

% Christina Sarich, Brazil's Public Prosecutor M&to Ban Monsanto’s Chemicals Following Recent
Glyphosate-Cancer Link, Global Research 14 May 2015, availabtgatwww.globalresearch.ca/brazils-public-
prosecutor-wants-to-ban-monsantos-chemit@lewing-recent-glyphosatcancer-link/5449440seeMinistério
Publico FederalMPF/DF reforca pedido para que glifosato seja banido do mercado naciona, April, 14, 2015,
available atttp://noticias.pgr.mpf.mp.br/noticias/notistdo-site/copy_of meio-ambiente-e-patrimonio-
cultural/mpf-df-reforca-pedido-para-quéfgsato-seja-banido-do-mercado-nacional.

2" 7oe Schlanger, France Bans Sales of Monsanto’s Roundup in Garden Centers, 3 Months After U.N.
Calls it ‘Probable Carcinogen”, Newsek, June 15, 2015, availablenép://www.newsweek.com/france-bans-sale-
monsantos-roundup-garden-centers-after-un-names-it-probable-343311.

28 Health Minister: Importation of Roundup Weed Spray Suspended. Today in Bermuda, May, 11 2015,
available ahttp://www.todayinbermuda.com/news/health/iten7/l-ealth-minister-impaation-of-roundup-weed-
spray-suspended.

29 Sri Lanka’s New President Puts Immediate Ban on Glyphosate Herbicides, Sustainable Pulse, May 25,
2015, available dtttp://sustainablepulse.com/2015/05/25/snkias-new-president-puts-immediate-ban-on-
glyphosate-herbicides/#.VeduYk3bKAw.
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65. The government of Columbia announced its ban on using Rofindod
glyphosate to destroy illegal plantations of cdb&, raw ingredient for cocaine, because of the

WHO's finding that glyphosatis probably carcinogent.

Plaintiff's Exposure to Roundufy

66. Plaintiff Judi Fitzgerald was borin August 1951. From 1994 to 1998, Ms.
Fitzgerald was employed at N & Korticultural Products in St. daes, New York. She held the
position of Growers Assistant. Ms. Fitzgeraldrised principally growing plants and vegetables,
both in the nursery and the fields. During her time working at N & O Horticultural Products,
Ms. Fitzgerald recalls that Roundupas used regularly in the greenhouse and outside. She was
present when Roundfipvas sprayed both indoors and outdoors. She recalls the vapors of
Rounduf inside the building anthe wind drifts of Roundupoutside when applied. While Ms.
Fitzgerald did not personally apply Roun8uphe was frequently within several feet of the area
where Roundup was being sprayed. On at least sdvecaasions, Ms. Fitzgerald became ill
within hours of being in the vicinity of the spraying of Rountlup

67. During the entire time she worked at N & O Horticultural Products, Ms.
Fitzgerald did not knowhat exposure to RoundBpvas injurious to her health or to the health of

others.

68. Ms. Fitzgerald was diagnosed with iGhic Lymphocytic Leukemia (CLL) on
October 15, 2012. She first learned that exposure to Rofirmdupcause CLL and other serious

illnesses sometime after March 2015 when IAR€§! fpublished its evaluation of glyphosate.

%0 Columbia to ban coca spraying herbicidgphiosate, BBC, May 10, 2015, available at
http://www.bbc.com/news/wtd-latin-america-32677411
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69.  Since becoming ill, Ms. Fitzgerald has begrable to work and had to move from

Long Island to Virginia for economic reasons.

CLAIM ONE

STRICT LIABILITY
(DESIGN DEFECT)

70.  Plaintiff incorporates by reference eaelmd every allegation set forth in the
preceding paragraphs as if fully stated herein.

71.  Plaintiff brings this strict liability claim against Defendant for defective design.

72. At all times relevant to this litigatn, Defendant engaged in the business of
testing, developing, designing, mdacturing, marketing, sellingjistributing, and promoting
RoundufS products, which are defective and unreabbnaangerous to consumers, including
Plaintiff, thereby placing Roundfiproducts into the stream of commerce. These actions were
under the ultimate control and supision of Defendant. At all tingerelevant to tis litigation,
Defendant designed, researched, developed, metouéd, produced, tested, assembled, labeled,
advertised, promoted, marketespld, and distributed the Rounduproducts used by the
Plaintiff, as described above.

73. At all times relevant to this litigation, Defendant’'s Rourtygoducts were
manufactured, designed, and labeled in an ensidfective, and inherently dangerous manner
that was dangerous for use by or exposuredgtlblic, and, in particat, the Plaintiff.

74. At all times relevant to this litigation, Defendant's Rountiygoducts reached
the intended consumers, handlers, and userthar persons coming into contact with these
products in New York and throughout the Unitegtes, including Plairffj without substantial
change in their condition atesigned, manufactured, sold, distited, labeled, and marketed by
Defendant.
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75. Defendant’'s RoundUp products, as researchetbsted, developed, designed,
licensed, manufactured, packaged, labeled, distributed, sold, and marketed by Defendant were
defective in design and formuian in that when they left the hands of the Defendant's
manufacturers and/or suppliers, they were unreasonably dangerous and dangerous to an extent
beyond that which an ordinacpnsumer would contemplate.

76. Defendant’'s RoundUp products, as researchetbsted, developed, designed,
licensed, manufactured, packaged, labeled, distributed, sold, and marketed by Defendant were
defective in design and formulation in thathen they left the hands of Defendant’s
manufacturers and/or suppliers, the foreseeabks exceeded the alleged benefits associated
with their design and formulation.

77. At all times relevant to this action, Def@ant knew or had reason to know that its
Rounduf§ products were defective and were inhdsedangerous and unsafe when used in the
manner instructed and provided by Defendant.

78.  Therefore, at all times relevatuat this litigaton, Defendant’s Round{ipproducts,
as researched, tested, developed, desighiednsed, manufactured, packaged, labeled,
distributed, sold and marketed by Defendant vaefective in design and formulation, in one or
more of the following ways:

a. When placed in the stream of commerce, Defendant’'s Rolinuhaplucts
were defective in design and forratibn, and, consequently, dangerous to
an extent beyond that which an ordinaonsumer would contemplate.

b. When placed in the stream of commerce, Defendant’'s Roliniaplucts

were unreasonably dangerous in thay were hazardous and posed a
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grave risk of cancer and other serious illnesses when used in a reasonably
anticipated manner.

C. When placed in the stream of commerce, Defendant’s Rolirgtepucts
contained unreasonablymgerous design defects and were not reasonably
safe when used in a reasonablyi@pated or inteded manner.

d. Defendant did not sufficiently $& investigate, or study its Roundup
products and, specifically, thetae ingredient glyphosate.

e. Exposure to Round(fpand glyphosate-containingqutucts presents a risk
of harmful side effects that outwéigny potential utity stemming from
the use of the herbicide.

f. Defendant knew or should have knovat the time of marketing its
Roundu products that exposure to Rounfgnd specifically, its active
ingredient glyphosate, calitesult in cancer and othgevere illnesses and
injuries.

g. Defendant did not conduct adequate post-marketing surveillance of its
Rounduf products.

h. Defendant could have employed safer alternative designs and
formulations.

79.  Plaintiff was exposed to Defendant's Rountypoducts in the course of her
employment as a horticultural worker, as ddmaatiabove, without knowledge of their dangerous

characteristics.
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80. At all times relevant to this litigation, &htiff used and/or was exposed to the use
of Defendant’s Round(dpproducts in an intended or reasbly foreseeable manner without
knowledge of their dangerogbaracteristics.

81. Plaintiff could not have reasonably diseo®d the defects and risks associated
with Rounduf} or glyphosate-containing products hefor at the time of exposure.

82. The harm caused by Defendant’s Rourfdppducts far outwehed their benefit,
rendering Defendant’s products dangus to an extent beyond thatich an ordinary consumer
would contemplate. Defendant's Roun8uproducts were and armore dangerous than
alternative products and Defendamuld have designed its Rounduproducts to make them
less dangerous. Indeed, at the time that Defendant designed its Rbpnaticts, the state of
the industry’s scientific knowledg&as such that a less risky design or formulation was
attainable.

83. At the time Roundup products left Defendant’s cant, there was a practical,
technically feasible and safer alternative dedigat would have prevented the harm without
substantially impairing the reasonably aipided or intended uhction of Defendant’s
herbicides.

84. Defendant’s defective design of its Roun8uproducts was willful, wanton,
fraudulent, malicious, and conducteih reckless disregard for the health and safety of users of
the Rounduf products, including thBlaintiff herein.

85. Therefore, as a result of the unmably dangerous condition of its Roun8up

products, Defendant is strictlable to Plaintiff.
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86. The defects in Defendant’'s Rounduproducts were substtial and contributing
factors in causing Plaintiff'grave injuries, and, but for Defdant’s misconduct and omissions,
Plaintiff would not havesustained her injuries.

87. Defendant’s conduct, as stxibed above, was recklesdDefendant risked the
lives of consumers and users of its productsluoing Plaintiff, with knowledge of the safety
problems associated with Roun@upnd glyphosate-containing qutucts, and suppressed this
knowledge from the general publibefendant made consciousatsions not to redesign, warn,
or inform the unsuspecting public. Defendaméskless conduct warrants an award of punitive
damages.

88. As a direct and proximate result Blefendant placing its defective Roun8up
products into the stream of commerce, PlHirtias suffered and continues to suffer grave
injuries, and has endured physical pain andodigort, as well as economic hardship, including
considerable financial expenses for medical cackteeatment. Plaintifivill continue to incur
these expenses in the future.

89. WHEREFORE, Plaintiff respectfully requesthat this Court enter judgment in
Plaintiff's favor for compensatory and punitivendiages, together with interest, costs herein
incurred, attorneys’ fees, and all such other andhéuntelief as this Coudeems just and proper.

Plaintiff also demands a jury ttian the issues contained herein.

CLAIM TWO

STRICT LIABILITY
(FAILURE TO WARN)

90. Plaintiff incorporates by reference each and every allegation set forth in the
preceding paragraphs as if fully stated herein.
91. PIlaintiff brings this strict liability @im against Defendant for failure to warn.
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92. At all times relevant to this litigaih, Defendant engaged in the business of
testing, developing, designing, mdacturing, marketing, sellingjistributing, and promoting
RoundufS products, which are defective and unreabbnaangerous to consumers, including
Plaintiff, because they do not contain adégquavarnings or instructions concerning the
dangerous characteristics of Rounflamd specifically, the activiegredient glyphosate. These
actions were under the ultimate control and supervision of Defendant.

93. Defendant researched, developed, giesi, tested, manufactured, inspected,
labeled, distributed, marketed, promoted, s@dd otherwise released into the stream of
commerce its Round{iproducts, and in the course of sadlieectly advertisedr marketed the
products to consumers and end ssercluding the Plaintiff, Platiff’'s employer, Plaintiff's co-
workers, and persons responsible for consumeach (as employers), and therefore had a duty to
warn of the risks assocéat with the use of Roundfimnd glyphosate-containing products.

94. At all times relevant to this litigaih, Defendant had a duty to properly test,
develop, design, manufacture, inspect, packagel, ladaeket, promote, sell, distribute, maintain
supply, provide proper warnings, and take ssips as necessary to ensure that its Rodndup
products did not cause users atwhsumers to suffer from unreaasblfe and dangerous risks.
Defendant had a continuing duty to warn thaimiff of the dangers associated with Rourfjup
use and exposure. Defendant, as manufacturerr,salleistributor of chemical herbicides is
held to the knowledge @n expert in the field.

95. At the time of manufacture, Defendacould have provided the warnings or
instructions regarding the lfuand complete risks of Roundfipand glyphosate-containing
products because it knew or should have knowthefunreasonable risks of harm associated

with the use of and/or ewsure to such products.
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96. At all times relevant to this litigatiol)efendant failed to investigate, study, test,
or promote the safety or to minimize the dangers to users and consinterproduts and to
those who would foreseeably use or be harbnebBefendant’s herbicidescluding Plaintiff.

97. Despite the fact that Defendant knewshould have known that Rounduposed
a grave risk of harm, it failed to exerciseasonable care to wamwf the dangerous risks
associated with use and exposure. Thagdeous propensities of its products and the
carcinogenic characteristics ofyghosate, as described abowere known to Defendant, or
scientifically knowable to Dendant through appropriateesearch and testing by known
methods, at the time it distributesupplied, or sold the produetyd not known to end users and
consumers, such as Plaintiff and theticoktural company who employed her.

98. Defendant knew or should have known thatproducts creatkesignificant risks
of serious bodily harm to consumers, as allelgerein, and Defendantilied to adequately warn
consumers and reasonably foreseeable user® ofslts of exposure to its products. Defendant
has wrongfully concealed information @®mning the dangerous nature of Rourftamd its
active ingredient glyphosate, and further madsefand/or misleading statements concerning the
safety of Roundupand glyphosate.

99. At all times relevant to this litigation, Defendant's Rourtiygoducts reached
the intended consumers, handlers, and usexthar persons coming into contact with these
products in New York and throughout the Uniteigtes, including Plairffj without substantial
change in their condition atesigned, manufactured, sold, diatited, labeled, and marketed by

Defendant.
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100. Plaintiff was exposed to Defendant's Roun8ygoducts in the course of her
employment as a horticultural worker, as ddsstiabove, without knowledge of their dangerous
characteristics.

101. Atall times relevant to this litigation, &htiff used and/or was exposed to the use
of Defendant’'s Roundpproducts in their intended oeasonably foreseeable manner without
knowledge of their dangerogbaracteristics.

102. Plaintiff could not have reasonably diseosd the defects and risks associated
with Rounduf§ or glyphosate-containing prodsaprior to or at the timef Plaintiff's exposure.
Plaintiff relied upon the skill, superi@mowledge, and judgment of Defendant.

103. Defendant knew or should have known ttfa minimal warnings disseminated
with its Roundufl products were inadequate, buteyhfailed to commnicate adequate
information on the dangers and safe use/exgosund failed to communicate warnings and
instructions that were appropaand adequate to render the products safe for their ordinary,
intended and reasonably foreseeable uses, imgjudjricultural and horticultural applications.

104. The information that Defendant did provide or communicate failed to contain
relevant warnings, hazards, apeecautions that would have eteb horticultural workers such
as Plaintiff to utilize the mducts safely and with adequgbeotection. Instead, Defendant
disseminated information that was inaccurate, false, and misleading and which failed to
communicate accurately or adequately the comiparaeverity, duration, and extent of the risk
of injuries with use ofind/or exposure to Roundtand glyphosate; continued to aggressively
promote the efficacy of its products, evafter it knew or should have known of the

unreasonable risks from use or exposure; amdeaaled, downplayed, or otherwise suppressed,

Page 27 of 41



Case 2:15-cv-05494 Document 1 Filed 09/22/15 Page 28 of 41 PagelD #: 28

through aggressive marketing and promotion, gwfigrmation or research about the risks and
dangers of exposure to Roun8uand glyphosate.

105. To this day, Defendant has failed to addglyaand accurately warn of the true
risks of Plaintiff's injuries associatedith the use of and exposure to Rouritlamd its active
ingredient glyphosate, probable carcinogen.

106. As a result of their inadequate warnings, Defendant's Rothgupducts were
defective and unreasonably dangeraten they left the possessiand/or control of Defendant,
were distributed by Defendant, carused by Plaintiff in the cose of her employment as a
horticultural worker.

107. Defendant is liable to Plaintiff for injies caused by its negligent or willful
failure, as described above, tmpide adequate warnings or otloéinically relevant information
and data regarding the appropriase of its products and the riskssociated with the use of or
exposure to Roundfmnd glyphosate.

108. The defects in Defendant’s Rounduproducts were substial and contributing
factors in causing Plaintiff's injuries, antbut for Defendant’s misconduct and omissions,
Plaintiff would not have stained their injuries.

109. Had Defendant provided adequate viiags and instructions and properly
disclosed and disseminated theks associated with its Rounduproducts, Plaintiff could have
avoided the risk of develamy injuries as alleged here@and the company who employed
Plaintiff could have obtairtkalternative herbicides.

110. As a direct and proximate result Befendant placing its defective Roun8up
products into the stream of mmonerce, Plaintiff has suffereand continues to suffer severe

injuries, and has endured physical pain andodigort, as well as economic hardship, including
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considerable financial expenses for medical cackteeatment. Plaintifivill continue to incur
these expenses in the future.

WHEREFORE, Plaintiff respectily requests that this Couenter judgment in Plaintiff's
favor for compensatory and punitive damagegiether with interest, costs herein incurred,
attorneys’ fees, and all such otland further relief as this Coudeems just and proper. Plaintiff

also demands a jury trial dhe issues contained herein.

CLAIM THREE

NEGLIGENCE

111. Plaintiff incorporates by reference each and every allegation set forth in the
preceding paragraphs as if fully stated herein.

112. Defendant, directly or indirectly, caused Rountuproducts to be sold,
distributed, packaged, labeled, markef@omoted, and/or used by Plaintiff.

113. Atall times relevant to this litigatiomefendant had a duty to exercise reasonable
care in the design, research, manufacturerketmg, advertisement, supply, promotion,
packaging, sale, and distribution of its Rourftlypoducts, including the duty to take all
reasonable steps necessary to manufactuianqie, and/or sell a product that was not
unreasonably dangerous to consusmand users of the product.

114. Atall times relevant to this litigatiomefendant had a duty to exercise reasonable
care in the marketing, adveeisent, and sale of the Roun8uproducts. Defendant’s duty of
care owed to consumers and the general putdicided providing accute, true, and correct
information concerning the risks of using Rountwmd appropriate, complete, and accurate
warnings concerning the potentialvadse effects of exposure to Roun8uand, in particular, its

active ingredient glyphosate.
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115. At all times relevant to this litigation, Defendant knew or, in the exercise of
reasonable care, should have knowrthef hazards and dangers of Rourftlapd specifically,
the carcinogenic properties of the chemical glyphosate.

116. Accordingly, at all times relevant tihis litigation, Defendant knew or, in the
exercise of reasonable care, should have known that use of or exposure to its Rpundiugts
could cause or be associatedth Plaintiff's injuries andthus created a dangerous and
unreasonable risk of injutty the users of these prodsicincluding Plaintiff.

117. Defendant also knew or, in the exercise of reasonable care, should have known
that users and consumers of Rourftluere unaware of the risks@the magnitude of the risks
associated with use of and/or exposure to Rouhdng glyphosate-containing products.

118. As such, Defendant breached its dutyredsonable care and failed to exercise
ordinary care in the design, research, devetgmmanufacture, tesyy, marketing, supply,
promotion, advertisement, packagirsgle, and distribution of its RoundUproducts, in that
Defendant manufactured and produced defedterdicides containing the chemical glyphosate,
knew or had reason to know of the defects liehkin its products, knew or had reason to know
that a user's or consumeréxposure to the productgeated a significantisk of harm and
unreasonably dangerous side effects, and failgaeeent or adequately warn of these risks and
injuries.

119. Despite its ability and means to investig, study, and test its products and to
provide adequate warnings, Deflant has failed to do so.ndeed, Defendant has wrongfully
concealed information and has further madeefalsd/or misleading statements concerning the

safety and/or exposure to Roundugmd glyphosate.
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120. Defendant’s negligence included:

a.

Manufacturing, producing, promoting,rfoulating, creating, developing,
designing, selling, and/odistributing its Roundup products without
thorough and adequate pre- and post-market testing;

Manufacturing, producing, promoting,rfoulating, creating, developing,
designing, selling, andf distributing Roundupwhile negligently and/or
intentionally concealing and failing to disclose the results of trials, tests,
and studies of exposure to glyphosaaed, consequently, the risk of
serious harm associated with human use of and exposure to R8undup
Failing to undertake sufficient studieand conduct necessary tests to
determine whether or not Rounduproducts and glyphosate-containing
products were safe for their intendegk in agriculture and horticulture;
Failing to use reasonable and prudematre in the design, research,
manufacture, and development of Rouritippoducts so as to avoid the
risk of serious harm associated with the prevalent use of
Rounduf/glyphosate as an herbicide;

Failing to design and manufacture Rountippoducts so as to ensure they
were at least as safe and effeetas other herbicides on the market;

Failing to provide adequate instruais, guidelines, and safety precautions
to those persons who Defendant cbrgasonably foresee would use and

be exposed to its Roundproducts;

Page 31 of 41



Case 2:15-cv-05494 Document 1 Filed 09/22/15 Page 32 of 41 PagelD #: 32

g. Failing to disclose to Plaintiff, users/consumers, and the general public
that use of and exposure to Rounippesented severe risks of cancer and
other grave illnesses;

h. Failing to warn Plaintiff, consumersnd the general public that the
product’'s risk of harm was unreasolaland that there were safer and
effective alternative herbicides avdla to Plaintiff and other consumers;

I. Systematically suppressing or dowenihg contrary evidence about the
risks, incidence, and prevalence of the side effects of Rofindng
glyphosate-containing products;

J- Representing that its RoundUproducts were safe for their intended use
when, in fact, Defendant knew should have known that the products
were not safe for their intended purpose;

K. Declining to make or mpose any changes to Rounfygoducts’ labeling
or other promotional materials thatould alert the consumers and the
general public of th risks of Roundupand glyphosate;

l. Advertising, marketig, and recommending the use of the Roufidup
products, while concealing and failing to disclose or warn of the dangers
known by Defendant to be associatedh or caused by the use of or
exposure to Roundfmnd glyphosate;

m. Continuing to disseminate informatida its consumers, which indicates
or implies that Defendant’'s Rounduproducts are not unsafe for use in

the agricultural and horticultural industries; and
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n. Continuing the manufacture and sale of its products with the knowledge
that the products were wasonably unsafe and dangerous.

121. Defendant knew and/or shouldve known that it was feseeable that consumers
such as Plaintiff would suffer injuries as a resdilDefendant’s failure to exercise ordinary care
in the manufacturing, marketing, labai distribution, and sale of Roundup

122. Plaintiff did not know the nature and exteaftthe injuries that could result from
the intended use of and/or exposure to Roufidupts active ingedient glyphosate.

123. Defendant's negligence was the proximmaause of the injuries, harm, and
economic losses that Plaintiff suffered, and walhtinue to suffer, as described herein.

124. Defendant’s conduct, as described aboves reakless. Defendant regularly risks
the lives of consumers and users of their produttuding Plaintiff, with full knowledge of the
dangers of its products. Defendant has madecomuns decisions not teedesign, re-label, warn,
or inform the unsuspecting public, including Pldfnt Defendant’s reckless conduct therefore
warrants an award of punitive damages.

125. As a proximate result of Defendant’'samgful acts and omissins in placing its
defective Roundup products into the stream of commerwithout adequate warnings of the
hazardous and carcinogenic nature of glyphogdtentiff has suffered and continues to suffer
severe and permanent physical and emotional @gurPlaintiff has endad pain and suffering,
has suffered economic losses (including signifiexpenses for medical care and treatment) and
will continue to incur these expenses in the future.

WHEREFORE, Plaintiff respectlly requests that this Cougnhter judgment in Plaintiff's

favor for compensatory and punitive damagesgiether with interest, costs herein incurred,
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attorneys’ fees, and all such otland further relief as this Coudeems just and proper. Plaintiff

also demands a jury trial dhe issues contained herein.

CLAIM FOUR

BREACH OF EXPRESS WARRANTIES

126. Plaintiff incorporates by reference each and every allegation set forth in the
preceding paragraphs as if fully stated herein.

127. At all times relevant to this litigaih, Defendant engaged in the business of
testing, developing, designing, madacturing, marketing, selling, stiributing, and promoting its
Rounduf§ products, which are defective and unreabgnaangerous to consumers, including
Plaintiff, thereby placing Roundfipproducts into the stream of commerce. These actions were
under the ultimate control astipervision of Defendant.

128. Defendant had a duty to exercise reabtma@are in the research, development,
design, testing, packaging, manufaetunspection, labeling, distting, marketing, promotion,

sale, and release of its Rounfiypoducts, including a duty to:

a. ensure that its products did not catiseuser unreasongbiiangerous side
effects;

b. warn of dangerous and potefidatal side effects; and

C. disclose adverse material facts, sashthe true risks associated with the

use of and exposure to Rounfupnd glyphosate-containing products,
when making representations t@nsumers and the general public,
including Plaintiff.

129. At all times relevant to this litigeon, Defendant expressly represented and

warranted to the purchasers of its productsabgl through statements made by Defendant in
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labels, publications, package inserts, and othréten materials intended for consumers and the
general public, that its Roundiproducts were safe to huméealth and the environment,
effective, fit, and proper for their intended usBefendant advertised, labeled, marketed, and
promoted Rounddp products, representing the quality to consumers and the public in such a
way as to induce their purchase use, thereby making ampress warranty that its Roundup
products would conform tthe representations.

130. These express representations includenmete warnings and instructions that
purport but fail to include the complete array aks associated with use of and/or exposure to
Roundufd and glyphosate, a proven caogen. Defendant knew onauld have known that the
risks expressly included in Roundupvarnings and labels did hand do not accurately or
adequately set forth the risks of developitite serious injuries complained of herein.
Nevertheless, Defendant expsiys represented that its Rounduproducts were safe and
effective, that they were safe and effective dse by individuals such as Plaintiff, and/or that
they were safe and effective as agricultural herbicides.

131. The representations about Roun8ups set forth herein, contained or constituted
affirmations of fact or promes made by the seller to the byy&hich related to the goods and
became part of the basis of the bargain, creating an express warranty that the goods would
conform to the representations.

132. Defendant placed its RoundUproducts into the stream of commerce for sale and
recommended their use to consumers and the pwhhout adequately warning of the true risks
of developing the injuriesssociated with the e@sof and exposure to Roundupnd its active

ingredient glyphosate.
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133. Defendant breached these warrantiesause, among other things, its Rouffdup
products were defective, dangerpusfit for use, did not containbals representing the true and
adequate nature of the risks associated with tlsgiy and were not merchantable or safe for their
intended, ordinary, and foreseeable use anggse. Specifically, Defendant breached the
warranties in the following ways:

a. Defendant represented through itbdhng, advertising, and marketing
materials that its Roundtipproducts were safend fraudulently withheld
and concealed information about the risks of serious injury associated with
use of and/or exposure to Rounfiutand glyphosate by expressly limiting
the risks associated with use andéxposure within its warnings and
labels; and

b. Defendant represented that its Rourflppoducts were safe for use and
fraudulently concealed information thd¢émonstrated that glyphosate, the
active ingredient in Roundfip had carcinogenic propes, and that its
Rounduf§ products, therefore, were not safer than alternatives available
on the market.

134. Upon information and belief, Plaintiffemployer was at all relevant times in
privity with Defendant.

135. Plaintiff is the intended thd-party beneficiaes of express warranties made by
Defendant to the purchasers of its herbicideduding the company that employed Plaintiff, and
as such Plaintiff is entitled to assert this claim.

136. On information and belief, Plaintiffs employer justifiably and detrimentally

relied on the express warrantiedaepresentations of Defendantthe purchase and use of its
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RoundufS products. When Plaintiff's employenade the decision to purchase Rourfgup
reasonably relied upon Defendant tgalibse known defects, risks, dangers, and side effects of
Rounduf5 and glyphosate.

137. Defendant had sole access to materaits concerning the nature of the risks
associated with its RoundBiproducts as expressly stated within its warnings and labels, and
Defendant knew that consumerand users such as Plaifiticould not have reasonably
discovered that the rislexpressly included in RoundBipvarnings and labelsere inadequate
and inaccurate.

138. Plaintiffs employer and Plaintiffhad no knowledge of the falsity or
incompleteness of Defendant’s statememts representations concerning Rourfdup

139. Plaintiff used and/or wagxposed to the use of Rounfums researched,
developed, designed, tested, nfactured, inspected, labeledstlibuted, packaged, marketed,
promoted, sold, or otherwise release ithe stream of commerce by Defendant.

140. Had the warnings and labels for Rounfiypoducts accurately and adequately set
forth the true risks associated with the ussuwath products, including Plaintiff's injuries, rather
than expressly excluding such information andrauating that the products were safe for their
intended use, Plaintiff could have avaidbe injuries complained of herein.

141. As a direct and proximate result Befendant’s wrongful acts and omissions,
Plaintiff has suffered severe apdrmanent physical and emotiongluries. Plaintiff has endured
pain and suffering, has suffered romic losses (including significaexpenses for medical care
and treatment), and will continueitacur these expenses in the future.

WHEREFORE, Plaintiff respectlly requests that this Couenter judgment in Plaintiff's

favor for compensatory and punitive damagesgiether with interest, costs herein incurred,
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attorneys’ fees, and all such otland further relief as this Coudeems just and proper. Plaintiff

also demands a jury trial dhe issues contained herein.

CLAIM FIVE

BREACH OF IMPLIED WARRANTIES

142. Plaintiff incorporates by reference each and every allegation set forth in the
preceding paragraphs as if fully stated herein.

143. At all times relevant to this litigaih, Defendant engaged in the business of
testing, developing, designing, madacturing, marketing, selling, stiributing, and promoting its
Rounduf§ products, which are defective and unreabgnaangerous to consumers, including
Plaintiff, thereby placing Roundfipproducts into the stream of commerce. These actions were
under the ultimate control astipervision of Defendant.

144. Before the time that Plaintiff used and/or was exposed to the use of the
aforementioned Round@iproducts, Defendant impliedly warranted to its consumers—including
Plaintiff's employer—that its Round{pproducts were of merchantalquality and safe and fit
for the use for which they were intended; specifically, as horticultural herbicides.

145. Defendant, however, failed to disclose that Roufichas dangerous propensities
when used as intended and that the use of and/or exposure to Rowmtlglyphosate-
containing products carries an increased risllenfeloping severe injuriegcluding Plaintiff's
injuries.

146. Upon information and belief, Plaintiffs employers reasonably relied upon the
skill, superior knowledge and judgment of Dedant and upon its implied warranties that the

Rounduf§ products were of merchantable qualinddit for their intended purpose or use.
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147. Upon information and belief, Plaintiffemployer was at all relevant times in
privity with Defendant.

148. Plaintiff is the intended thd-party beneficiaries ofmplied warranties made by
Defendant to the purchasers of its horticulttnerbicides, including the company that employed
Plaintiff, and as such Plaintiff sntitled to assert this claim.

149. The Rounduf} products were expected to reamtd did in fact reach consumers
and users, including Plaintiff, without substahtthange in the condition in which they were
manufactured and sold by Defendant.

150. At all times relevant to this litigatip Defendant was aware that consumers and
users of its products, includj Plaintiff, would use Round@pproducts as marketed by
Defendant, which is to say that Ritiff was a foreseeable user of Roun8up

151. Defendant intended that its Roun8uproducts be used in the manner in which
Plaintiff in fact used them and Defendamhpliedly warranted each product to be of
merchantable quality, safe, and fit foistiise, despite éhfact that Roundfpwas not adequately
tested or researched.

152. In reliance upon Defendant's implied warranty, Plaintiff used Rouhdamp
instructed and labeled and in the fore®dmamanner intended, recommended, promoted and
marketed by Defendant.

153. Neither Plaintiff nor Plaintiffs employecould have reasonably discovered or
known of the risks of seriousjury associated with Round@ipr glyphosate.

154. Defendant breached its implied warmatd Plaintiff in that its Rounddbproducts

were not of merchantable quality, safe, orféit their intended use, or adequately tested.
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Roundufd has dangerous propensities when usetht@sded and can cause serious injuries,
including those injuries complained of herein.

155. The harm caused by Defendant’s Rourftippducts far outwghed their benefit,
rendering the products more dangerous than dmamy consumer or user would expect and
more dangerous than alternative products.

156. As a direct and proximate result Blefendant’s wrongful acts and omissions
Plaintiff has suffered severe and permanent ighi/sand emotional injuries. Plaintiff has
endured pain and suffering, hasgeffered economic loss (inaing significant expenses for
medical care and treatment) and will contitoéncur these expenses in the future.

WHEREFORE, Plaintiff respectlly requests that this Cougnhter judgment in Plaintiff's
favor for compensatory and punitive damagegiether with interest, costs herein incurred,
attorneys’ fees, and all such otland further relief as this Coudeems just and proper. Plaintiff

also demands a jury trial dhe issues contained herein.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff requests that the Qoemter judgment in their favor and against

Monsanto, awarding as follows:

A. compensatory damages in an amount to be proven at trial,
B. punitive damages;
C. costs including reasonable attorneyfses, court costs, and other litigation

expenses; and

D. any other relief the Court paleem just and proper.

JURY TRIAL DEMAND

Plaintiff demands a trial by jury on all ofdhriable issues within this Complaint.
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Dated: September 22, 2015
New York, New York
WEITZ & LUXENBERG, P.C.

/sMaja Lukic
RobinL. GreenwaldPHV to befiled)
rgreenwald@weitzlux.com
Maja Lukic
mlukic@weitzlux.com
700Broadway
NewYork, NY 10003
Tel:(212)558-5500
Fax:(212)344-5461

Christopher B. Dalbey (PHV to be filed)
cdalbey@weitzlux.com
1880CenturyParkEast

Suite 700

Los Angeles, CA 90067

Tel: (310) 247-0921

Fax: (310) 786-9927

HuntetW. Lundy
hlundy@Iundylawllp.com
MatthewE. Lundy
mlundy@Iundylawllp.com
Kristie M. Hightower
khightower@Ilundylawllp.com
LUNDY, LUNDY, SOILEAU
& SOUTH, LLP

501 Broad Street

Post Office Box 3010

Lake Charles, LA 70602
Tel.: (337) 439-0707

Fax: (337) 439-1029

Attorneys for Plaintiff
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I, Maja Lukic , counsel for Plaintiff , do hereby certify that the above captioned civil action is
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AO 440 (Rev. 06/12) Summons in a Civil Action

UNITED STATES DISTRICT COURT

for the

Eastern District of New York

JUDI FITZGERALD

Plaintiff(s)

V. Civil Action No. 1:15-cv-05494

MONSANTO COMPANY

N e N N N N N N N N N N

Defendant(s)
SUMMONS IN A CIVIL ACTION

To: (Defendant’'s name and addres§) ONSANTO COMPANY
C/O CORPORATION SERVICE COMPANY
80 STATE STREET
ALBANY, NEW YORK, 12207-2543

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an aiffiearployee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer oramatiust be served on the plaintiff or plaintiff's attorney,
whose name and address arevaja Lukic
Weitz & Luxenberg, P.C.
700 Broadway
New York, NY 10003

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

DOUGLAS C. PALMER
CLERK OF COURT

pate: 09/22/2015

Signature of Clerk or Deputy Clerk
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AO 440 (Rev. 06/12) Summons in a Civil Action (Page 2)

Civil Action No. 1:15-cv-05494

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (1))

This summons for (name of individual and title, if any)

was received by me on (date)

(O I personally served the summons on the individual at (place)

on (date) ; or

(3 I left the summons at the individual’s residence or usual place of abode with (name)
, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

(3 I served the summons on (name of individual) , who is

designated by law to accept service of process on behalf of (name of organization)

on (date) ; or
3 I returned the summons unexecuted because ; or
(O Other (specify):
My fees are $ for travel and $ for services, for a total of $ 0.00

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server's address

Additional information regarding attempted service, etc:



